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Supreme Court of the District of Columbia. 

No. 53697. At Law. 

Lettie F. McIntirb 
VS. 

Galen E. Green. 

UNITED States ^ 

Be it remembered, that in the af "he 

luSbia, at the City of Washmgto ^ 

LTht -it: 

At Law. No. 53697. 

o o rnnrt of the District of Columbia. 

In the Supreme Court oi 

Filed June 14, 1911. 

. ■ • 1 Pnnrt, of the District of Columbia. 

In the Municipal Court oi me 

No. 40210. 

Lottie F. McIntirb 
VS. 

Galen E. Green. 

, • * Lettie F Mclntire, respectfully mpresente and com- 

iw. *113 

* l_2627a 



2 GALEN E. GREEN ET AL. VS. LETTIE F. MC INTIRB. 

“of a certain lot or parcel of ground with appurtenances in the City 
of Washington, District of Columbia, known and described as fol¬ 
lows: Lot twenty-one (21) in Galen E. Green’s subdivision of part 
of Girl’s Portion, as per plat recorded in Liber County JSo. 6, Folio 
40, of the records of the Surveyor’s office of the District of Colum¬ 
bia”; and the plaintiff being so seized of said lot did on the said 9th 
day of December, 1908, and for a long time prior thereto, held, and 
has hitherto held the record title in fee simple to said lot, and on to 
wit the said date and prior thereto, she, the said plaintiff, held posses¬ 
sion of the said Lot by means of fence enclosing the same, 

2 which said fence was erected by the said plaintiff, her agents 
and employees, upon and enclosing said lot, and did so enclose 

the said lot to her, the said plaintiff, on the said 9th day of Decem¬ 
ber, 1908; and whilst the said plaintiff was so seized and possessed of 
said lot as aforesaid, to wit, on the 9th day of December, 1908, the 
defendant, his agents pd employees, forcibly broke and entered the 
said lot of the said plaintiff, and then and there in a forcible manner 
broke and tore down and destroyed the said fence of the said plain¬ 
tiff so enclosing the lot of the said plaintiff, as aforesaid, and then 
and there in a forcible manner put out, disseized, dispossessed and ex¬ 
pelled the said plaintiff of her said lot, and in a forcible manner, 
and with strong hand, kept and continued the said plaintiff so put 
out, disseized, dispossessed and expelled therefrom for a long space of 
time, to wit, from thence hitherto, against the form of the Statute 
in such case made and provided; and the said defendant now unlaw¬ 
fully detains the said lot from the said plaintiff, to her great damage 
and injury. 

W herelore the plaintiff prays that a summons may issue out of 
this honorable Court to the said Galen E. Green, the defendant 
herein, to appear before said Court on a date certain, according to the 
Statute in such case made and provided, and show cause, if any he 
has, why judgment should not be given against him for the restitu¬ 
tion of the possession of said lot to the said plaintiff. 

And the said plaintiff further prays that if upon the trial it ap¬ 
pears that she, the said plaintiff, is entitled to the possession of the 
premises herein described, that judgment and execution for such 
possession be awarded in her favor, with costs, according to 

3 the Statute in such case made and provided. 

And the plaintiff, Lettie F. Mclntire, complains of the de¬ 
fendant Galen E. Green, for that heretofore to wit being seized and 
possessed of a certain piece or parcel of ground in the City of Wash¬ 
ington, District of Columbia, known and described as Lot twenty-one 
(21) in Galen E. Green’s subdivision of part of Girl’s Portion, as 
per plat recorded in Liber County No. 6, Folio 40, of the records of 
the Surveyor’s office of the District of Columbia, did on the 10th day 
of April, 1891, in conjunction with his wife, Martha D. Green, exe¬ 
cute and deliver his certain deed of trust upon the above described 
property to Edwin A. Mclntire and George R. May, Trustees, duly 
recorded on April 5, 1891, in Liber 1562, Folio 377, of the Land 
Records of the District of Columbia, to secure Cuvier Green for a loan 
of One thousand dollars <$1,000.00); that by virtue of the said deed 
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of trust, and default 

thereby secured, the smd ^nd conveved the same to 

described property to Emma T. Mclntire ana co ^^^2, and 

the said Emma T. Mrfntire by/ieed dated U ^ 

recorded March 25, 1903^, « 2708 t,y 

ords of the Distnct wSrded Mav 22,1908, in Liber 

deed dated February 13, 1908, and rec^ property to Lettie F. 

3150, Folio 377, con^^y®^ *®/^C®Jr^remi«es under the deed of 
Mclntire; that after the s®'® ,aid Emma T. Mclntire, 

trust and the conveyances thereof bj t defendant 

grantee of the said trustees to , detained possession of the said 
^ without right and un'?" f"^'y “f “J^fr^fring to permit the 

4 property from the nossession of the said lot or 

said plmntiff to take peaceable p^sion oi 

parcel of land in the following 1908, the plaintiff. 

That on to wit the 9th d®y ° ™v,iie holding the record title to 
through her agents «n<J®'«Pl®yr’^e^on thereof by causing to be 
the said lot, undertook to a®™"® enclosing-the same, which said 
erected on and about j v, r tVie agents and employees of the said 
fence was scarcely '0™P'®‘®'i,^,^„tl?fl" and with force entered said 
plaintiff, when defendant i nlaw manner broke down, and de- 
lot, and then and there in , . ,v ^ot of the plaintiff, as 

stroved the said fence so of the said lot so con- 

aforesaid, and iinlawfullv Pj^" has hitherto unlawfully 

dlfned ‘the TiJ^e^from the said plaintiff to her great damage and 

.h. p«« •“ 

honorable Court to the ^id E' rding to the Statute 

appear before said Court , oVinw cause if any he has, why 

in^ch case made ®®^ P*'®.''''*®^’® him for the restitution of the 
iudement should not be given egainat mm lo 

possession of said lot ^Pj^.y^her'^pr'^s that if upon the trial it a^ 

EsSte.'nsorfrf”'”’'’" “ 

ute in such case made and provided. -f. McINTIRE. 

w District of ColumbI'A., ss^ 

I Lettie F. Mclntire, being ^’?^^'p^Jpla™t”by”me ^Lcribed a^ 
that I have read over *® /®^^®‘?A Jitters and facts therein stated 
upon m knowledge are true, and those stated upon in or- 

Son Ini belief I believe to be true. ^ McINTIRE: 

Subscribed and sworn to before ^^f^j|KpO^LL,_ 
[seal.] Notary Public, If. o. 
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Pleas, 

Filed May 24, 1911. 

I Municipal Court, District of Columbia. 

♦ ♦♦♦♦♦♦ 

The defendant for plea to the first count of the Complaint says: 
1. That he is not guilty as alleged. 

And for Pleas to the second Court of said Complaint says: 

1. That he is not guilty as alleged. 

6 2. That the Deed of Trust referred to in said second Count 

was executed in 1891 and that in respect of the alleged sale 
thereunder the Plaintiff is not entitled to the remedy provided by 

section 20 of the Code which became operative in 1902. 

JNO. RIDOUT, 
Attorney for Defendant. 


Undertaking on Appeal. 

Filed Jun- 5, 1911. 

Municipal Court, District of Columbia. 

* * ♦ * * 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 31st 
dav of May, 1911, to the Supreme Court of the District of Columbia, 
and The United States Fidelity & Guaranty Co. a corporation of the 
State of Maryland, his surety, hereby appearing and submitting to 
the jurisdiction of the said Supreme Court, undertake jointly and 
severally to abide by and pay the said judgment if it shall be 
affirmed, together with the costs of the appeal, and all mtervening 
damages to the leased property, and compensation for the u^ and 
occupation thereof from the date of the said judgment to the date of 
its final affirmance, which said judgment, if affirmed, may be ren¬ 
dered against them by said appellate court jointly, or either 
7 of them separately, in this case, for the amount of the judg- 
ment so affirmed and the intervening damages, compensation, 

and costs aforesaid. ,t at>iqii 

Given under our hands and seals this 2d day of June A. G. lyil. 

GALEN E. GREEN. [seal.] 

THE UNITED STATES FIDELITY & 
GUARANTY CO.. [seal.] 

ByJ. S. SWORMSTEDT, Attorney in Poet. 

Witness: 

S. Li. GARLACHER. 

Surety satisfactory. ,, * ^ a xtt-. 

TUCKER, KENYON & MACFART.AND. 

Approved June 5, 1911. 


THOS. H. CALLAN, Jvdge. 
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GALEN B. GREEN ET AL. VS. LETTIB 

Certifieote of Municipal Cowrt on Appeal. 

In the Municipal Court of the District of Columhia.^ 

^ ik ^ 


* 

Date. 


Proceedings. 

Ail.m.j. for PliuntiJ-TorkT, Ke.jot lO'i 
. AtE«°Aot jj,jl 

SS S;S1; srf fgn 

May 31,1911. ■'“^lClS’by'”aS2g detotok 

- M.U. Clark of 

18,1911. B. C. ” 

Thia is to certify, that t**® betoirthr'^d Court in the 

r"n:«, Id £““ 

;hrH.n“oSo Judya. of »9 C«“- “■» 

June A. D. 190- y. G. AUKAM, CUrk. 

Costs paid by f^i\®25 

Costs paid by Defendant, 

Supreme Court of the District of Columbia. 

Tuesday, June VJth, 1913. 

Se.ion resumed pursuant to ad.ioumment, Hon. Daniel Thew 

Wright, Justice presiding. ^ ♦ 

♦ ♦ 

No. 63697. At Law. 

I 

Lexj'ie F. McIntirb, Plaintiff, 

VS. 

Galen E. Gbeen, Defendant. 

From Criminal Court Ko. 2. 

Come again the P®’^'®^^®.^®j^,^pited'yUterday who being 
9 said, and the same '^'^h^J^oath say they find hemm 

in favofTtSliS tor |oss^on of a certain lot or parcel 
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^ound with appurtenances, in the City of Washington, District of 
Oolumtaa, known and descnbed as follows: Lot twenty-one (21) in 
Lalen E. Green’s subdivision of part of Girl’s Portion, as per plat 
recorded in Liber County No. 6, Folio 40, of the records of the Sur- 
veyor s Office of the District of Columbia, and damages in the sum of 
One Hundred and Twenty Dollars ($120.00). 

Monday, June ZOth, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wnght, Justice presiding. 

From Criminal Court No. 2. 

Upon consideration of defendant's motion f5r a new trial filed 
l^rein by his attorney of record, it is ordered that said motion be and 
the same is hereby overruled and judgment on verdict is ordered. 
Wherefore it is considered that the plaintiff herein recover of defend¬ 
ant the possession of a certain lot or parcel of ground with appurte¬ 
nances in the City of Washington, District of Columbia, known and 
d^ribed as follows: Lot twenty-one (21) in Galen E. Green's sub¬ 
division of part of Girl’s Portion, as per plat recorded in Liber 
County No. 6, Folio 40, of the records of the Surveyor’s Office of the 
District of Columbia, and recover of said defendant and The United 
States Fidelity & Guaranty Co., his surety the sum of One Hun¬ 
dred and Twenty Dollars ($120.00) for his damages as afore- 
10 said assessed, together with costs of suit to be taxed by the 
Clerk and have execution thereof. From the foregoing, the 
defendant on behalf of himself & surety by his attorney in open court, 
notes an appeal to the Court of Appeals, whereupon the penalty of a 
bond to operate as a Supersedeas, is hereby fixed in the sum of Five 
Hundred Dollars. 


Memoranda. 

July 22, 1913.—Appeal bond approved and filed. 

July 31, 1913.—Bill of Exceptions submitted. 

Time to file record extended to November 14, 1913, inclusive. 

Supreme Court of the District of Columbia. . 

Tuesday, October \^th, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

♦ ♦ ♦ ♦ ♦ ♦ . ♦ 

Before Justice Gould. 


The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted to ^e Court, now 
orders the same of record nunc pro tunc. 
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^ ^ Memorandum. 

November 12, 1913-Time to file record further extended to 
cember 1, 1913, inclusive. 

Assignmeut of E'^rors. 

Filed November 21,1913. 

A ♦ ♦ ^ ^ 

♦ ♦ ♦ ^ 

The Court erred as follows: g 

Gr«“^ ‘E“d:dn T Mclntire and George R. May dated 

^riSting in evidence the Deed from Mcln‘im May 

^TTn I 

^ -iurn a verdict for de- 
fendant all the testimony of the witness Elwood 

12 ' ^d his surety were liable for 

,r£™£Vs”it“» 

tiff for possession of the j^L^rn a verdict against the 

r.L'irrfSij-E-n"S p»»i- u 

of Appeal to date of verdict. • RIDOUT, 

Attorney for Defendant and Swrety. 

Dedgnation for Record on Appeal. 

Filed November 21, 1913. 

♦ ^ ^ 

The Clerk will include in the Record on the Appeal herem the 

following: 

The Complaint. 

The Pleas. . . , 

The transcript from Muniapal C rt 

s»b-P,d M, 31 ms. 

The verdict June 1913 

„ V,”:f 2 nt .yi »».y SOU. ms. 

Anneal bond filed July 22 1913. 

Extension Wme to file transcript to Nov. 14th 1913. 

Mem of settlement of Bill of . . .913 

Snsion of time to file transcript to Dec. 1st 1913. 

Assignment of errors. 

This Designation. . JOHN RIDOUT, 

AttoTney for Defendant and Surety, 
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Messrs. Tucker, Kenyon and Macfarland, Att’ys for Plaintiff: 

Take notice that on this 21st day of November 1913 I have filed 
the above designation for Record on Appeal. 

JOHN RIDOUT, 

Att’y for Defendant and Surety. 

14 Supreme Court of the District of Columbieu 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia^ hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel, herein filed, copy of which is 
made part of this transcript, in cause No. 53697, at Law, wherein 
Lettie F. Mclntire is Plaintiff and Galen E. Green is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
1st day of December, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

15 In the Supreme Court of the District of Columbia. 

At Law. No. 53697. 

Lettie F. McTntire, Plaintiff, 
vs. 

Galen E. Green, Defendant. 

Be it remembered that this cause came on for trial before Mr. 
Justice Gould and a jury whereupon the plaintiff to maintain the 
issues on her part joined gave evidence as follows: ' 

She offered in evidence a deed of trust in the usual form from 
Galen E. Green and wife to Edwin A. Mclntire and George R. May, 
dated April 10th, 1891, and recorded April 15th, 1891, conveying the 
following described real estate, situate in the County of Washington, 
District of Columbia, to wit:—Lot numbered twenty-one (21) in a 
subdivision made by Galen E. Green of a part of a tract of land called 
“GirFs Portion”, as the same is recorded in the Office of the Sur¬ 
veyor of the said District in Book County No. 6, page 40, to secure the 
note of Cuvier Green for one thousand dollars ($1,000.00) payable 
three years after date, and providing for sale on default. 

To which deed counsel for defendant objected on the ground that 
it was irrelevant and immaterial because the property described in 
the complaint was not the proj^rty described in said deed; because 
the remedy sought in this action was not applicable to a deed of 
trust sale made under a deed of trust executed before the pas- 

16 sage of the Cede and that the plaintiff’s only remedy was by 
an action of ejectment. 
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then read to the j'^y* i ^ fr-rtm Fidwin A. Mclntire and Geor^ 
Plaintiff then offered a ^ XSoned deed reciUng defauU 
R. May as trustees under said las twentv-one (21) m a sub- 

and sale thereunder ^ part of a tract of land called 

tS*£i3fd'ii°dS iSSw ari 1902, 

25th, 1903. f«r defendant objected on the same 

To which d^d counsel <161® ^ overruled said 

as stated in obie?‘i9“ *;? in evicknce to which ruling counsel 

for defendant excepted. , , • simple in the usual form from 

Plaintiff then offered a deed February 15th, 1908, 

Emma T. Mclntire to ^ in 

oSa >» m'S S””* “ 

evidence. ovnrJpnop bv certain witnesses tending to pwe 

Plaintiff then gave o' ^ ^Yiiriy days on defendant before 

the service of a notice to qu t^ssession of the premises de¬ 
action brought, that de an action was brought and th^ 

scribed in said fwt five dollars ($5.00)' per month 
the rental value of ‘t® F9? The defendant offered no W- 

r»» s"c «' 

'Kn-tiS"e" «.«!> ” 

for defend^t S’fd- .„, defendant moved the court 

At the close of the plto““ verdict for the defendant. Which 
to direct the jury to e^ defendant duly noted an excep- 

motion the court defendant stated that “the atuation 

tion. Thereupon counsel or the d®f®u^®“‘circumstance 

produces a testimony ” The plaintiff then request^ 

Sie defendant will “return a verdict against the defend- 

the court to instruct *e J J ‘ quetion and to find the vMue 

judgment appealed ^^om. orantinc of the motion to 

J^ve£tr‘ATaintiff for possession but the court over- 

2—2627a 
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ruled said objection and granted said motion to which counsel for 
the defendant duly excepted. The defendant also objected to the 
motion to instruct the jury to find the value of the said use and occu¬ 
pation on the ground that under the pleadings no such recovery 
could be had. 

Thereupon the Court said: 

“This claim simply dated from the appeal. The surety would 
respond to any damage that might be suffered for the intervening 
value or use of the land. The only evidence upon that point is the 
testimony of Mr. Mclntire that the lot has a rental value of five dol¬ 
lars ($5.00) a month. If you desire to put in any evidence on that 
subj^t, Mr. Ridout, I will give you the opportunity, in order to de¬ 
termine what the value of the use and occupation for the intervening 
time is; that is unless you gentlemen can stipulate as to that.” 

Thereupon the defendant moved to strike out all the testimony of 
the said Mclntire as to the rental value of the property. 

The Court then stated: 

“So far as the rental value from the time of the appeal to the pres¬ 
ent time is concerned, I overrule that motion. As to the rental value 
prior to that time I sustain it.” 

Thereupon the defendant reserved an exception to the Court’s 
ruling. 

The Court thereupon charged the jury as follows: 

“Gentlemen, you have heard the testimony in this case, and under 
the law, as viewed by this Court, you are directed to bring in a verdict 
as I have stated, that is, in favor of the plaintiff for possession and 
against the defendant and his surety for the value of the use and 
occupation of the land from the date "of the appeal in this case up to 
the present time.” 

All of the aforesaid exceptions were severally reserved and noted 
by the presiding justice upon his minutes before the jury retired to 
consider their verdict and the defendant prays the Court to 
19 settle and sign this bill of exceptions in order that the same 
may become matter of record, which is accordingly done this 
14th day of October, 1913, now for then. 

ASHLEY M. GOULD, Justice, 

Settled by consent: 

C. C. TUCKER & 

E. S. BAILEY, / 

Atfys for Prfff, 

JNO. RIDOUT, 

Atfy for Deft, 

[Endorsed:] No. 2627. Galen E. Green et al.. Appellants, vs. 
Lettie F. Mclntire. Bill of Exceptions. Court of Appeals, District 
of Columbia. Filed Dec. 4, 1913. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2627. Galen E. Green et al., appellants, vs. Lettie F. Mclntire. 
Court of Appeals, District of Columbia. Filed Dec. 1, 1913. Henrv 
W. Hodges, clerk. ^ 
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Charles Cowles Tucker, 

J. Miller Kenyon, 

Henry B. F. Macfari^nd, 
Edward S. Bailey, 

Attorneys for Appellee. 
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IN THE 


aimirt of Appf ate Jfetrirt of eotewlrta 

January Term, 1914. 


No. 2627. 


Galen E. Green, et al, Appellants, 

vs. 

Lettie F. McIntire, Appellee. 


brief for appellee. 


Statement of the Case. 

On Tune 14 1911, the appellee, the plaintiff below, insti- 

^ t in the Municipal Court to recover possession of 

-n orloerty In her complaint she alleged that she was 

H Jnd wslesid “of a certain lot or parcel of ground 
seized and possesse Washington, District of 
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records of the Surveyor’s Office of the District of Colum¬ 
bia;’ ” that on the 10th day of April, 1891, the appellant 
Green, in conjunction with his wife, executed and delivered 
a deed of trust upon said property to Edwin A Mclntire 
and George R. May, trustees, which deed of trust was re¬ 
corded on April 5, 1891, in Liber 1562, folio 377, of the 
Land Records of the District of Columbia, to secure Cuvier 
Green for the loan of $1,000 (R. 2) ; and that default hav¬ 
ing been made in the payment of the loan thereby secured, 
the said trustees duly advertised and sold the above property 
to Emma T. Mclntire and the same was conveyed to her by 
deed, dated December 23, 1902, and recorded March 25, 
1903, in Liber 2708, folio 229, of the Land Records of the 
District of Columbia; and that she in turn conveyed the said 
property to the appellee, Lettie F. Mclntire, by deed dated 
February 13, 1908, recorded May 22, 1908, in Liber 3150, 
folio 377 (R., 3) ; and that the appellant Green, without 
right, unlawfully detained possession of said property. (R., 
3) The record discloses that in said proceedings there was a 
judgment for possession in favor of the appellee and from 
this judgment the appellant Green appealed to the Supreme 
Court of the District of Columbia giving an undertaking, 
etc., where, after trial, there was a verdict and judgment in 
favor of the appellee for possession and costs, and the sum 
of $120 for the use and occupation of said property from 
the date of the appeal from the Municipal Court (R., 6), 
from which judgment this appeal is prosecuted. 

The bill of exceptions discloses that at the trial in the 
court below the appellee, for the purpose of showing a right 
of possession in her self to said lot, offered in evidence a 
deed of trust from Galen E. Green and wife to Edwin A. 
Mclntire and George R. May, as trustees under said last 
mentioned deed, reciting default and sale thereunder, con¬ 
veying said lot to Emma T. Mclntire; and also the deed of 
Emma T. Mclntire, dated February 15, 1908, conveying 
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said lot 21 to Lettie F. Mclntire, which deeds are ’’eterred 
in appellee’s complaint, and each of which descries 
oroMrty as “situate in the County of Washington, District 

of Columbia, to-wit. Lot No. 21 in a 
Galen E. Green of a part of a tract of land caM ^irls 
Portion’ as the same is recorded in the office of the ^ 
veyor of the said District in Book County No. 6, ^e . 
f R 8 9 ) Evidence was offered also by the appellee s ow- 
ng’that the rental value of the property was $5 ^r montffi 
f R 9 ) At the conclusion of the appellee’s testimony the 
U'lant Green announced that he had no testimony to 
offer as “the situation produced a clean cu qu 

law.” (R » 9). 

Argument. 

I. 

The first three assignments of error are '’ased on the 
theory that because in the complaint there is a recitol * 
lie Tot In question was a certain lot or parcel of ground m 
the City of Washington, District of Columbia, etc., and the 

Situate in the County of Washington, District of Colum 
bia etc., there is a fatal variance between the complaint and 
the’ proof, notwithstanding that the description a very fu 
one of the lot in complaint and the deeds are ‘deirtwal. It 
is not contended by the appellee that the lot described in the 
complaint is not the identical lot conveyed by the deeds in 
evidLce or that his rights were in any manner prejudiced 
by the alleged variance, obviously a trifling and immateri 
one, appearing between the complaint and the proofs. ^ 

“The purpose of the description is to 'dentjfy 
property.*^ If the identification is complete, the descrip¬ 
tion is sufficiently certain. 

7 Ency. PI. & Pr- 330. 
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In Ashmead v. Wilson, 22 Fla., 255, where the descrip¬ 
tion of the land in the deed introduced in evidence ap¬ 
peared to differ from that of the pleadings, and some ques¬ 
tion arose as to the identity of the land, the court held that 
it may be shown by parol that the same land is described in 
L)oth proof and pleadings. 

We repeat here that the description of the lot in the com¬ 
plaint and the deeds are in identically the same language 
with the slight exception above noted, and accordingly, it 
is submitted, that the point attempted to be made is so in¬ 
consequential and immaterial as to scarcely require the ci¬ 
tation of any authority. 


II. 

The appellant in his brief omits any reference to his 
fourth and fifth assignments of error and it is assumed, 
therefore, that he has abandoned the same. 

III. 

Appellants’ sixth assignment of error raises the ques¬ 
tion of the liability of the appellant Green and the surety 
for compensation for the use and occupation of the prop>erty 
from the date of the judgment in the Municipal Court ap¬ 
pealed from, to the date of its affirmance. It will be re¬ 
membered that the action was instituted in the Municipal 
Court under section 20 of the Code D. C., the section enti¬ 
tled “Forcible entry and Detainer,” to recover possession 
of the proi>erty which had been purchased at a foreclosure 
sale, against the appellant, and that the proceedings in an 
appeal under said section are in terms regulated by section 
1233 of the Code, which provides “in case of an appeal by 
the defendant, his undertaking, in order to operate as a 
supersedeas, shall be an undertaking to abide by and pay 
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the iudgment rendered by the justice of the peace, if it sh^l 
; «wi.h th. co.» oi >1'« 

pay all thereof, from 

the date of the jud^ent appealed from to the da 

“”?r"undertaking filed by the appellant 
under, and in the language of, this section o 

^^Thls^ourt in Brown v. Slater, 23 App. D. C., 51, having 
„I, .o“M.,..ion action 20 of the Code and th, ,«„• 

tion of the undertaking on appeal, said. 

“But the proceedings in appeal i" 

S a”" I'aroT'thf^ * - 

which cover appeals in ordinary cases. 

The court in that case decided the question here raised 
adlerserto the contention of the api^Uant Green, and 
*ere held that section 1233 which provides 
takine one of the conditions of which is to pay for the use 

and occupation of the property from the date of 
appealed from to date of its affirmance, governs in an aj^ 

peal in a case such as the instant case. „ 

This Court also in Dowling v. Buckley, PP-. • 

205 having under review section 20 and sectio 

Sde, cited with approval its former <1®^**'°’;,.”' f f j 

f„”rrarf.ing iJr »c,!on 20, th. fombl. «tnf 

“,r.«.ion of the Ofd,. U co.,~d by 
which rwjuires an undertaking, a con "O 
ly foe the ose and occupation of the property, ft » to 
Sed « the proce^linga in the caa. «l»r 
tion 20, the forcible entry and detainer sec ion, o 
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and the undertaking filed by the appellant is the one pro¬ 
vided by section 1233 of the Code. Manifestly, the appel¬ 
lee is entitled to compensation for use and occupation of 
the land from the date of the appeal from the Municipal 
Court to the date of its affirmance as provided by said sec¬ 
tion 1233. 

The position is taken by the appellant in his brief that 
the jury was limited by the court in the amount of its award 
for the use and occupation of the lot in question. But this 
position finds no warrant in either any assignment of error 
or in the record. The record discloses that upon the ap¬ 
pellee resting her case, counsel for the appellant Green 
said that: “The situation produces a clean cut question of 
law and under those circumstances the defendant will 
offer no testimony.” (R., 9.) 

The court in its charge to the jury said: 


“Gentlemen, you have heard the testimony in this 
case and under the law, as view'ed by this court, you 
are directed to bring in a verdict as I have stated, that 
is, in favor of the plaintiff for possession and against 
the defendant and his surety for the value of the use 
and occupation of the land from the date of the ap¬ 
peal in this case up to the present time.” (R., 10.) 

The only evidence before the jury on the subject of the 
rental value of the property shows such value to be $5 per 
month; which was the amount accepted by the jury in ar¬ 
riving at their verdict; and on the question of rental value 
the court said: “If you desire to put in any evidence on that 
subject, Mr. Ridout, I will give you the opportunity.” (R., 
10.) But this invitation extended to him .by the court the 
appellant, however, declined to accept, thereby expressly 
conceding that the value of the use and occupation of the 
premises was as testified to by the plaintiff’s witness. In 
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this connection it will be remembered that coun^l 
theretofore stated to the court that he would not offer any 
testimony as “the situation produces a clean cut 
law ” Therefore, even if the record showed that the co 
dTected the jury to return a verdict for the appellee for 
fhe ui and icupation of the land in the amount to wh.ch 
she was entitled as shown by the undisputed test.mony on 
the subject namely, at the rental value of $5 per month ad¬ 
mittedly the correct rental value, the appellant wou^^d m 
rSter position, as the court would unquesttonably have 

had the right to direct such verdict. ^ 

“When the undisputed evidence is 
the lirt will be compelled to set a verdwt 

turned in opposition to it it may «>t“raw the ca^_ 
from the consideration of the jury 

Prigg V. Lansburgh, 5 App. D. C., 30. 

‘We regard it as a sound and salutary 
tice that I trial court may withdraw a case from the 
tice, 4 .- „ o iiirv or what amounts to the 

the consideration of a jury, > a 

sLe thing in our practice, may peremptonly direct a 
v^dict for one or the other party to a suit in clear 
casi where the evidence, with all just inferences tto 
might be drawn from it, would be msufl^ient ° ® P 
™?a contrary verdict; and a tnal court should not 

hesitate to exercise Its right so to 

Stearman v. B. & O. R. R-. 6 App. . •> 

If however, for any reason, the court should be of opin¬ 
ion ttet so much of the judgment appealed from as award 
compensation for the use and occupation is erroneous, th 
appeUee here tenders himself in that event as ready and 
Sng to remit the amount of such award, and to cons^t 
to a modification or correction of the judgment accordi g y, 
so as to leave it a judgment for possession only. 
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IV. 

The argument is made by the appellant that a substan¬ 
tial right has been invaded because of the remedy pursued, 
in that the deed of trust to secure the debt was executed 
prior to the enactment of the Code, and for that reason the 
appellant argues that the remedy open to the appellee was 
an action in ejectment and not the proceeding provided by 
the Code to govern in such cases. In other words the con¬ 
tention of the appellant appears to be that he has a vested 
right in the remedy which existed prior to the enactment of 
the Code because, forsooth, the deed of trust to secure the 
debt was executed before the Code went into effect, not¬ 
withstanding the fact that the foreclosure sale under the 
deed of trust was subsequent to the Code becoming opera¬ 
tive. The fact is that the sale under the deed of trust be¬ 
cause of the default in the payment of the debt secured 
thereby, took place in December, 1902, nearly a year after 
the Code became operative and the action to recover posses¬ 
sion pursued the remedy provided by the Code in such cases. 
Section 1638 making certain exceptions in the repealing 
clause of the Code, provides; “The repeal by the preceding 
section of any statute, in whole or in part, shall not affect 
any act done or any right accruing or accrued * ♦ 

The right reserved by the exception in the repealing clause 
unmistakably means some substantial or vested right of 
which it would be inequitable to deprive a party; and by no 
rule of construction can it be said to mean a right in a form 
of action or rule of procedure. 

This section of the Code has been the subject of con¬ 
sideration by this court in several cases; and in the case of 
Shelley v. Westcott, 23 App. D. C., 135, the court said: 

“It is conceded by all the authorities that parties 
have no vested rights in the rules of procedure, and 
that these latter may be changed at will without af¬ 
fecting the right.” 
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The argument of the appyellant is without force and 
patently unsound as, assuredly, he could have no substan¬ 
tial or vested right in a remedy. In view of the above pro¬ 
vision of the Code and its interpretation by this court, it is 
resi>ectfully submitted that tlie appellant had no substantial 
or vested right in the remedy or rule of procedure to which 
he refers. 

It is respectfully submitted that the record discloses no 
errors committed by the trial court to the prejudice of the 
appellant and that the judgment of that court should be af¬ 
firmed. 

Respecfully submitted, 

Charles Cowles Tucker, 

J. Miller Kenyon, 

Henry B. F. Macfarland, 
Edward S. Bailey, 

Attorneys for Appellee. 



